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STATEMENT OF JURISDICTION

The Superior Court has original jurisdiction over all civil matters, subject to the original

jurisdiction conferrerl on the District Court by section 22 of the Revised Organic Act of 1954, as

amended, effective October l,1991. 4 V.I.C. S 76(a).

On the April 5, 2016, the Supreme Court issued a Mandate with a Certified Copy of its

March 3,2016 Orde,r signed by Justice Maria M. Cabret that reversed the Superior Court's June

21,2014 Order that dismisr;ed the Petitioner's petition for writ of habeas corpus and remanded

the matter to the Surperior Court to hold a habeas hearing pursuant to 5 V.I.C. 1031, et seq.

Blydenv. Gov't of the V. 1., S. Ct. No.20l4-044 (V.I. April 5,2016).

STATEMENT OF THE ISSUES

1. Whether the rexculpartory evidence presented at the hearing renders the convictions of the

Petitioner violates his 14fr & 8th amendments individual rights under the Constitution?

STANDARD OF REVIEW

"A habeas hearing is an evidentiary hearing." J. Harold W.L. Willocks, Blyden v. Gov't

of the Virgin Islands, Super. Ct. SX-2013-CV-327, Habeas Hearing, (V.I., May 12,2017).

Chapter 91 of title 5 of the Virgin Islands Code governs habeas co{pus, providing specific

procedures for habeas proceedings. Blyden v. Gov't of the V.1., S. Ct., No. 2014-044,5 (V.I.,

March 3, 2016). "'fhe Superior Court has jurisdiction to issue writs of habeas corpus with

respect to prisoners sentenced and confined by that Court. 5 V.I.C. 1303; Blyden v. GOVI, Super.

Ct. SX-2013-CV-327 (V.I. May 3,2016). Habeas corpus ad subjiciendum is an equitable

remedy whereby individuals who are restrained in violation of the Constitution may seek their

release. Walker v. Wainwri;ght, 390 U.S. 335, 336-37,88 S.Ct. 962, 963-64, 19 L.Ed.2d l2l5

(1968); Soyka v. Alldredge, 481 F.2d 303, 305 n. 4 (3d Cir.l973). In the instant matter, the

Petitioner presented new ev'idence that, when taken in the totality of circumstances, results in a
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factuat finding that the Reripondent had insufficient evidence to convict the Petitioner and the

prosecution and Judgment and Conviction of the Petitioner, violated his constitutional rights

underthe 5ft' 8s, and l4th,Amendments.

Section 1301 of Title 5 of the Virgin Islands Code provides that "[e]very person

unlawfully imprisoned or rr:strained of his liberty ... may prosecute a writ of habeas corpus, to

inquire into the causie of such imprisonment." V. I. Code Ann. tit.5, $ 1301. Petitions for post-

conviction relief that stenL from judgments handed down by a Territorial Court judge are

addressed in the first instance by the Territorial Court of the Virgin Islands. Parrot v. Gov't, 43

V .1.277 ,285-86, 230 F.3d 615, 622 (3d Cir. 2000) ; Marwell v. Stridiron, 45 V.I. 185 (V.I. Terr.

Ct., 20031. A petition for habeas corpus is normally a civil proceeding. Parrott,230 F.3d at 620.

Mendez v. Gov't of the V.1.,56 V.I. 194 (V.I.,2012). Habeas coryus is warranted only in limited

cases where violations of constitutional principles are implicated; it is not a substitute for a direct

appeal. See /n re Piazza,2:l8 N.E.2d 459,460 (Ohio 1966). A petitioner bears the burden of

proving the facts srrpporting the petition or establishing grounds entitling him to relief. See

Hickock v. Hand, 373 P .2d 206, 214 (Kan.1962); Dowling v. Gov't of the Virgin Islands, 44 V .I.

256 (V.1. Terr. Ct., 204D.

The standard of review for this Court's examination of the Superior Court's application of

law is plenary, while the trial court's findings of fact are reviewed for clear error. Blyden v-

People,53 V.I. 637.,646 (\/.I.2010); Pelt v. E.L DuPont de Nemours & Co. lnc.,539 F.3d292,

300 (3d Cir.2008). The standard of review for a habeas co{pus is that "the Petitioner must show

that the constitutional error 'probably' resulted in a conviction of one who is actually innocent."

Schlup at322 (1995).
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STATEMENT OF TIIE CASE Ah[D FACTS

(oMrrTED)

SUMMARY OF' TITE ARGUMENT

The Petitioner is br:fore the Court on a writ of habeas corpus premised upon severe

violations of the Petitioner's constitutional rights from a chain conspiracy committed by agents

and/or former agents of the Respondent. A conspiracy is defined as an agreement between two

or more individuals to commit an unlawful act. A chain conspiracy is defined as a single

conspiracy in which each person is responsible for a distinct act within the overall plan, such as

to intentionally manufactu:re, fabricate, prosecute, convict and sentence an individual to life

imprisonment for criminal violations that that individual did not commit. And further, as an

intentional-concomitant eflbct of the chain conspiracy, to have the Petitioner's family pay

ransom (i.e. expend for his legal defense and exoneration) for his freedom. The facts of this case

are unique iru;ofar as they require the Respondent to have an uncompromised genesis for the

chain of custody of the physical evidence and have credible evidence of inculpatory statements

alleged to have been made by the Petitioner to sustain a conviction; the Respondent has neither.

The Respondent's genesis of the chain of custody is Witness Joel Dowdye. Dowdye testified at

the habeas evidentiary hearing in support of two sworn affidavits that categorically stated that he

did not recover a .38 Taurus revolver offthe Petitioner on September 24,2005. This testimony

renders inadnLissible, the use of the physical evidence purported to have been confiscated from

the petitioner at trial. Absent physical evidence and/or witnesses, there exists insufficient

evidence to convict or uphold a conviction.

SeconC, the inclusion of Count 5 in the Petitioner's Judgment & Conviction, and the

failure of the Prosecution,, the Petitioner's trial, and the appellate counsels to challenge this
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sentencing error is demonstrative of ineffective counsel and is probative, highly supportive of a

chain conspiracy that violated his 14th & gth amendments rights Thfud, the police offence report -

DR-#0380 7229 -used to inculpate the petitioner to the weapon forensically linked to the crimes

exhibits substantive evidernce fabrication by the GovI. This fabricated evidence is the

recordation of the serial nurnber of the weapon reported stolen (i.e. VC935925) in offense report

DR-#0380 7229. ciovT Ex.3 includes this serial number. This weapon (i'e'vc935925) is

forensically linked to the assault of Iba Matthews and murder of Kevin Walker' The same

offense report, entered into evidence at trial by the Petitioner, does not include the serial number

vcg35g25. Petitioner's lrial exhibit 19 records another weapon (i'e' 759682) as the item

reported stolen. The use of the altered offense report (GOVI Ex'3) at trial is prima facie

evidence of the Respondent violating the due process rights of the Petitioner' Fourth' the

veracity of ttre testimony supporting inculpatory statements alleged made by the Petitioner is

highly-dubio*s. Fifth, the prosecution of the petitioner subsequent to the affidavits of Joel

Dowdye is demonstrative evidence of the Respondent's unclean hands and bad faith'

ARGUMENT

..It is the obligation of the prosecution to establish the chain of custody for evidence sent to

raboratories for testing thrfi is, .to establish the identity and integrity of physical evidence'"' J'

Clarence Thomas, Melenclez-Diaz v. Mass, 129 S' Ct' 2527, 174 L' Ed' 314' 77 U'S' L'W ' 4574'

55 U.S. 305 (2009). The facts of this case requires that the Respondent. "[G]aps in the [chain of

custody] normaily go tovrards the weight of the evidence rather than its admissibility'" 29 Arn

Jur 2d, Evidrence *962, p.26g (2009). .,The fact that one of the persons in contror of a fungible

substance does not test1ly at trial does not, without more, make the substange or testimony

I.
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relating to it irradmissible." C.J.S. supra. $1 142 at 67 . In any number of cases, the crucial link in

the chain of crustody will not be able to testify and so the evidence will be excluded for lack of

proper foundation. Melendez -Diaz v. Mass.,55 U.S. 305 (2009).

In the case at bar, witness Joel Dowdye is the Respondent's genesis, that is, he and only he, is

the individual that can asseftively attest to the recovery of physical evidence from the Petitioner.

Witness Dowdye, conducte,d the search of the Petitioner; no other witness for the Respondent

can testify to r,vhat was recovered from the Petitioner. As the genesis, his unavailability to testifu

to the recoverlF of physical evidence would render the evidence inadmissible for lack of proper

foundation. Inr this instance and unlike the cases described in Melendez-Diaz by Justice Thomas,

witness Joel Dowdye was available and did testifr at the Respondent's Evidence Suppression

Hearing. However, his tesitimony was untruthful, fraudulent. The Dowdye affidavits are an

unequivocal st,atement that the evidence against Blyden was fabricated. His recantation of his

previous testimony was available prior to trial and was admissible under 14 V.I.C. $19. His trial

counsel failed to introduc,e this exculpatory evidence. The affidavits and the supporting

testimony of viitness Dowdye at the Suppression Hearing supports a factual finding that the .38

Taurus revolver that was forensically linked to the crimes was not recovered off the Petitioner.

That witness lDowdye made his fraudulent statements to the Court in his then-capacity as a

Virgin Islands Police Officer results in his fraudulent testimony being police misconduct. It is

unlawful for sitate or federal law enforcement officers to engage in a pattern or practice of

conduct that deprives persons rights protected under the U.S. Constitution or laws of the United

States. See Re,v. Org. Act of 1954 $: a2 U.S.C. 914144I. Hence, witness Dowdye recantation

spells the death knell to the .foundation of the physical evidence used against the Petitioner.
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That the rffidavits were available to the Virgin Islands Department of Justice and the

Petitioner's tial attorney prior to the start of the trial should have predicated the nominal

respondent VIDOJ to motion the Court to dismiss with prejudice the charges against the

Petitioner, and to further investigate the matter. This was not done. In American jurisprudence,

this is not a case of first inpression of a former law enforcement employee belatedly repenting

for crimes committed under the auspices of the law. See Roberto Tapia Sentenced to 70 Months

in Prison,U.S. Department of Justice, U.S. Attorney Office, District of the Virgin Islands, April

17, 2014, avrailable at: hftps://wwwjustice.gov/usao-vi/prlroberto-tapia-sentenced-70-months-

prison (last visited May i15,2017); VIPD Offices Sentenced to I5l Months in Prisonfrom

Racketeering, Extortion, Bribery, and Related Charges. Federal Bureau of Investigation, San

Juan Division, June 2I, 2012 available at: https://archives.fbi.gov/archives/saniuan/press-

releasesl2}l}l :pd*ffigglf.sgntenced-to- 15 1-months-in-prison-for-racketeerine-extortion-

bfibery-and-re[ated-charges (last visited May 25,2017); See also Marty Weybret, LAPD fficer

suspected in $722,000 banl; robbery". Lodi News-Sentinel. p. 10. December 20,1997; Joseph B.

Treaster, CO.RRUPTION IN UNIFORM: THE DOWD CASE; Officer Flaunted Corruption, and

His Superiors lgnored It, The New York Times, July 7, 1994 available at:

conuption-his:superiors-igxrored.html (last visited May 25,2017). "A prosecutor's obligation is

to do justice. Seeking justice is about seeking the right result in each case. In some instances,

this means declining to pnrsecute a case where the evidence does not support that a defendant

committed the crime at i:ssue." Establishing Conviction Integrity Programs in Prosecutors'

Offices: A Report of the Center of Administration of Criminal Law's Conviction Integrity

Proiect. The Center on Administration of Criminal Law, p. 13 (2012) available at:

10
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http:1/www.lary.nw.edr.r/s-it:s/default/files/upload_documents/Establishing_Conviction Integrity

Programs-EinrdRepoLpglq pro 073583.pdf (last visited May 25, 2017). "Sometimes

prosecutors must change course, decline to prosecute, or walk away from charges already bought

or convictions already obtai:ned." 1d.

The case subjudice the conviction lacks conviction-integrity; the correct course of action

upon knowledge of the exirstence of the Dowdye affrdavits required the Respondent to Motion

the Court to dismiss the charges with prejudice. The subsequent conviction violated the

Petitioner's due process riglrt. The law requires that the physical evidence be authenticated prior

to its introduction. No fogndation exists - by virfue of the exculpatory evidence presented -

suffrcient to ststain a convi,ction on any of the nine counts for which the Petitioner was charged.

The Taurus firearm the Re,spondent introduced at trial is not the weapon recovered from the

Petitioner. There were no lingerprints, DNA, hair, fiber, or any other forensic evidence linking

the Petitioner rto shooting o:fthe victims. Indeed, there was no eyewitness linking the Petitioner

to the shootinpS.

Further, witness Dowdlre's testimony at the habeas hearing further clarified any equivocal

interpretations that may ha're been held of his previous testimony on the issue of the recovered

firearm. Dowdye's testimony at the Suppression Hearing on May 7,2007 further supports his

affidavits of lFebruary 14,2007, and November 9, 2012 respectively. When Dowdye was

questioned regarding whether the .38 Taurus was recovered off of Daryl Blyden, his response

was: "No." Tlfrat testimony in and of itself is dispositive that the firearm introduced at trial is not

the firearm that Dowdye recovered. The answer is: No. No meaning, that Dowdye DID NOT

recover a .38 Taurus revolver off of Daryl Blyden on September 24,2005. Therefore, it is a

factual statem,ent that the Taurus .38 firearm was not authenticated by the genesis of the chain of

1t
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custody, and it consequentl'y renders the convictions unconstitutional for lack of evidence. The

consequence of witness Do,wdye's testimonies to the Court is the destruction of the case in-chief

of the people. The Supremr: Court held in that the Due Process Clause is violated when a person

is convicted vrithout'sufficient proof". Jacksonv. Virginia,443 U.S. 307,316 (T979)' The

colloquial adage, a chain is as strong as its weakest link is an appropriate metaphor that surmises

the reason that the Petitioner requests that the writ be granted.

To prevail on a claim pf ineffective assistance of counsel, a Petitioner must establish both

that his attomey's performance was deficient and that the deficient performance was prejudicial.

state v. Dumer,lg6 Wis. itd 643,53g N.W.2d 335 (WI 1995) citing snicklandv. washington,

466 U.S. 668,687 (19Sa); ,See also, witliams v. Taylor,529 U.S. 362,389 (2000). courts must

be highly deferential towards trial counsel's conduct. See Strickland,466 U.S. at 686, 104 S. Ct'

2052. A convicted defendaurt asserting ineffective assistance must, identify the acts or omissions

that are alleged not to havr: been the result of reasoned professional judgment. Id. at 690' The

reviewing corrt must then determine whether, in light of all circumstances, the identified acts or

omissions were outside "the wide range of professionally competent assistance." -Id. The

petitioner murst establish that the deficient performance prejudiced the defense to satisff the

second prong. This requires a demonstration that counsel's errors were so serious as to deprive

the defendant of a fair trial or a trial whose result is reliable. Strickland,466 U'S. at 687 . More

specifically, the petitioner "must show that there is a reasonable possibility that, but for counsel's

unprofessional errors, the result of the proceeding would have been different. A reasonable

probability isi a probability sufhcient to undermine confidence in the outcome." Id' at 694;

ozoroski v. xilem,2004 wL 1446046 at *4 (Pa. 2004). This assessment, in turn, will depend in

large part on a prediction of whether the evidence likely would have changed the outcome of a

L2
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tial.' Hillv. li,ockhqrt,474U.S.52,59,106 S. Ct.366, --,88 L.Ed.2d 203 (1985). Inthis case,

the Petitioner submits that lhis trial counsel failure to amend the Criminal Information to exclude

Count 5 was an unprofessional enor that prejudiced his defense and violated his due process

rights.

If a decisiLon falls within the realm of "strategic decisions" to be made by the attorney, a

reviewing court rnay find whatever decisions that attorney made, "'to be sufficiently deficient

only if the der:isicln was itself inept or incapable of interpretation as sound."' U. ,S. v' Narducci,

1g F.Supp.2d 481,493 (Pa.lgg7), 1998 WL 122237 (Pa., 1998) That exculpatory affidavits

existed prior to trial, were admissible under 14 V.I.C. $19, and were not entered into evidence at

trial was hanmful to the lPetitioner's defense. In this instance, the failure is a prima facie

ineffective counsel. "To prove an ineffective assistance claim, a petitioner must show that

counsel,s perllormance wasi deficient and that the deficient performance prejudiced the defense."

Dixon v. Heimgarfer, No. 16-3154 (1Oth Cir. 2015). Attomey Smith-Todrnan's failure to enter

this evidence preiudiced thre Petitioner's defense because the evidence goes directly towards the

thrust of the lreople's case. The affidavits quash the People's case against the Petitioner. Henceo

the failure to enter and/or intentional omission of these affidavits at trial by Attorney Smith-

Todman prejudioed the petitioner. Attorney Julie Smith-Todman's actions were sufficiently

deficient to achieve the tlneshold requirements for a Strickland defense because that decision

was itself inept and that clecision denied the Petitioner "the full panoply of rights afforded to

criminal defendants under the Constitution." Schtup v. Delo,513 U.S' 298,314 (1995)- The Due

process Clause of the Fourleenth Amendment provides that no state shall "deprive any person of

life, liberty, orplroperty, without due process of law." U.S. Const' amend. XIV $ l; Zinermonv'

Burch,494 ll.S 113. 125-26 (lgg0). Procedural due process requires that a person be afforded
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notice and a right to be heard before the state deprives him of a property or liberty interest.

Warren v. Cit1, of Athens,4l[ F.3d 697. 708 (6th Cir. 2005). In reviewing an alleged violation of

procedural due procesS, B crou,rt must first determine whether the party has identified a protected

liberfy or prop€rty interest, and then turn to whether the deprivation of that interest contravened

notions of due process. Har,nilton v. Myers,28l F.3d 520. 529 (6th Cir. 2002); See Keffy v. Din,

Z0lS WL 247":g_4. at *3_(IJ.S. June 15, 2015). Jahn v. Farnsworth, Cass No' 14-1916 (6th Cir'

Jvn.29,2015).

..The Eight Amendmenrt to the Constitution, applicable to the States through the due process

clause of the l4th Amendment provides that oexcessive bail shall not be required, nor excessive

fines imposed, nor cruel and unusual punishment inflicted."' Baze v. Rees, 553 U.S. 35, 128 S'

Ct. 1520,lszg,l70 L. Ed. 2d.420 (200s). Because the Petitioner's convictions is based upon

insufficient erridence, th.is conviction violated the Petitioner's due process rights under the 14th

Amendment and his 8th amr:ndment constitutional right against cruel and unusual punishment.

That the attorney-clie:nt relationship is sacrosanct is of significant importance to the

determination of ineffectiv'e counsel. The Model Rules of Professional Conduct and Code of

Judicial Conduct as adopted by the American Bar Association (ABA) are the code of ethics for

the Virgin Islands Bar. V.I.S.C. R.205(D). Rule 1.1 requires an attomey to be competent. See

Attorney Grieryanrce Commt'n of Maryland v. Monfried,368 Md, 368, 794 A2d 92 (MD 2002)

(indefinitely suspending attorney for violations of MRPR 1.1 & 1.3. The Attomey failed to

undertake the prerparations reasonably necessary for the represent the client's case and for failed

to act with reasonable diligsnce and promptness).
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Rule 1,3 of the ABr4. the Rules of Professional Responsibility require an attorney to be

diligent in their adlvocacy and to work in the best interest of their clients - within the confines of

the Rules. Siee Id. FIen:, the trial attorney's omission demonstrates a lack of adequate

preparation to re:asonably necessary to represent the client's case. This omission was

catastrophic to the appellant's defense. The presentation of the Dowdye Affidavits to the jury

was a mandatory trial tactjic because the affidavit creates the necessary cognitive dissonance

within the mirrds of the ju::ors to foster reasonable doubt. That trial counsel's failure was so

harmful to the appellant's defense that it begs the question, "In whose interest was the trial

counsel rendering services?" Unfortunately, this violated the appellantos due process rights

under the 14th' amendmentr; and requires redress to remedy this injustice. Further, the most-

reasoned interpretation of this omission when coupled with the sentencing error on Count 5

supports the chain conspirar;y t$eory presented by the Petitioner.

ive of 4th g gttt

Count 5- lirst degree t on Iba Mattews- was a dismissed at the Petitioner's Probable

dismissal. that Count remained on the Petitioner's CriminalCause Hearing. Despite thi

Information, was presentedi as

upon which the Petitioner v/as

a charge to the jury, and was included as a criminal conviction

. Although, "[a] charging document binds a defendant

only during the pendency of trial, after which the charging instrument becomes void and the

to bind the defendant," the net effect is that the Petitioner isjudgment or conviction se

serving a sentence on a convi ion for a dismissed charge. See, e.g., Simon v. Oliver,47 V.I. 3

the time period that a charging document binds a Defendant).

'sJII.

(V.I. Ten. Ct.,2002) (discru

15

JA000951

07/06/2020



This is unconrstitutional and violates the Petitioner due process rights under the 5th and l4t

Amendments. The "overriding concern" of many 5th Amendment due process appeals are

concerned "wiLth the justice of the finding of guilt." tlS. v' Agurs,427 tJ.S' 97,ltz (1976)

(generalizing on the court's concern regarding 5th Amendment violations). There can be no guilt

(i.e. convictio:n by the court) on a dismissed charge. Count 5 was dismissed by Hon' Leon

Kendall (Ret.) for insufFrcient evidence to maintain the charge, at the Petitioner's Probable Cause

Hearing. Tha[ a seeming clerical-administrative error (i.e. the failure of the Court record to

indicate counrt 5 as dismissed) went unnoticed by Petitioner's trial counsel, was presented to the

jury, and inclgded in the Petitioner's Judgment and Conviction is sin qua non outside the wide

range of professionally competent assistant. Second, the failure of Attorney Julie Smith-Todman

to know matrlrial information of the Petitioner's case (i.e. the dismissal of count 5 at the

Probable Cause Hearing demonstrates a woefully-deficient advocacy by the Attorney Julie

smith-Todman). That this sentencing error would go ostensibly undetected by the Respondent's

trial counsel, subsequent appellate counsels, and courtsl is probative and highly suggestive of -

at the very least-a chain cclnspiracy that violates the constitutional rights of the Petitioner and at

the most - a systemic failu:re in our jurisprudential system'

.,The Eiglrt Amendmerrt to the constitution, applicable to the States through the due process

clause of the 14th Amendnnent provides that 'excessive bail shall not be required, nor excessive

fines impose{, nor cruel and unusual punishment inflicted."' Baze v- Rees,553 U'S' 35, 128 S'

ct. 1520,Isi>-g,170 L. Ed. 2d. 420 (2008). Because the Petitioner's conviction on count 5 is a

conviction orn a dismissed charge, this conviction violated the Petitioner's due process rights

under the 14r,h Amendment and his 8th amendment constitutional right against eruel and unusual

punishment.

r Super. Ct. R l36 and 137 respectively allows for the Court to sua sponte colrect errors in sentencing'
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III. The police offence report -DR-#03807229 - used to inculpate the Petitioner to the

the GOVI

In Shaw v. Garrison, 467 F .2d 113, 120 (5ft Cir. 1972), the [C]ourt a 'federal right to be free

bad faith prosecutions."' Castellano v. Fragozo,352 F.3d 939, 946 (5th Cir. 2003)(holdingthat

"the manufactrure of evidence and the state's use of that evidence along with perjured testimony

to obtain the l,laintiffs wrongful conviction indisputedly denied him rights secured by the Due

Process Clause). In the case before the court, the police offense report -DR-#03B07229-

submitted as evidence by the Respondent as GOVI Exhibit 3, is materially different from the

same report on record with the Records Division of the VIPD. This material difference is in the

recordation of'the serial number of the firearm alleged stolen from the Federal Bldg. GOVT

Exhibit 3 stal,es that two serial numbers: 759682 and VC935925 as the .38 Taurus firearm

reported stolen. An affidav'it from the Taurus Manufacturer in Maimi, FL, entered into evidence

at the habeas hearing indicates that each .38 Taurus revolver has one single identification

number. petitioner's trial exhibit #19 is a copy of the same offense report and does not contain

the serial number of the \ /eapon forensically linked to the crimes that is evidenced on GOVI

Exhibit 3 (i.e. vcg35g25"l. GOVI Exhibit 3 was ostensibly used, albeit unsuccessfully, to

support the grand larceny charge that was later dismissed by the trial judge. Notwithstanding

that dismissal, the use of GOVI Exhibit 3 vis-i-vis the lack of any physical evidence that links

the petitioner to the crimes convicted and the perjured testimony of Joel Dowdye supports the

petitioner's asserltions of a chain-conspiracy to violate his due process rights. The alteration of

DR-#038072'.19 to include serial numbers of the weapon forensically linked to the assault of Iba

Matthews andl murder of K.evin Walker and the use of the altered offense report (GOVI Ex'3) at

trial is prima facie evidence of the Respondent vioiating the due process rights of the Petitioner.

L7
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A post-habeas hearing subpoenaed-copy of DR-#038A7229 from the Records Division of the

Virgin Islands police Deparrtnoent supports the Petitioner's assertion of evidence-fabrication'2

IV.

super ct. It. 12 incorpor:ates Fed. R. Evid.803. Fed. R. Evid. 803(2) states, "the following

are not exlude,J by the rule of hearsay, regardless of whether the declarant is available as a

witness: (2) a statement relarted to a startling event or condition, made while the declarant was

under the stresis of excitement that caused it." Fed- R. Evid' 503(2); Gov't of the VI v' Thompson'

46 V.I. 131 (\'.I. 2005). Ttre Respondent entered the testimonies of police offtcers Delbert

Phipps, and lVtargaret Price regarding inculpatory statements alleged to have been made by the

Petitioner.

As a civilized society, we have generally accepted the veracity of sworn law enforcement

officers, statements made before the court. This is a practice that unfortunately, can no longer

be practiced. see e.g. ()vando v. co. of Los Angeles, 7l cal' Rpt'3d' 415 (Cal' App''

2**g)(reJbrencing the criminal action against the plaintiff that was dismissed upon police

deviance,misconduct).3.fhecaseatbarisanotherexamplepolicedeviance'misconductand

further why rill statements made to the court should be strictly scrutinized, irrespective of the

party providing testimony. The frequency of unethical conduct of members of law enforcement

and justice irrr the performance of their duties predicates this level of scrutiny. while there exists

r 

^ 
**t * *[rr"nre Report has been subpoenaed, but undelivered to Petitioner's counsels prior to the

due date for the submittal of the instant post-hearing brief'
3 Numerous poltice o:Fficers were implicated in a putt"L of egregious misconduct involving framing of suspects'

planting of eviclence,, commission olperjury to ottain conviitions, and unauthorized use of force' The events

became known as tt,e na'mlart ,"anoi. 
'More 

than 100 convictions were overtumed as a result' (See generally Gross

etal., Exonerqtions in the inited states t9B9 iirrisn 2003_(2005)95 J'crim' L. & criminology 523' 533-534;

Chemerinsky , ,4n In,lependeit Analysis of the Los A"ngeles Pilice Department's Board of Inquiry Report on the

Rampart Scandat (2ll0l ) 31 Loyola L'A' L'Rev' 547 ' 549')
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valid reasons for the assurnption of the limited excited utterance hearsay exceptiona, here the

inculpatory statements alleged made by the Petitioner are in the same vein as the recordation of

the serial numLber Vcg359tl5 on Police Offense Report DR-03807229, This is another example

of evidence fabrication by members of Virgin Islands law enforcement and/or VIDOJ.

Normally, to question the veracity of sworn law enforcement officers' statements before the

court is not an event that most people would consider. However, the circumstances of this case

demand that all statements strict scrutinized: The proof of misfeasance, i.e. admitted perjured

testimony by a former officer of the VIPD; evidence fabrication by member(s) of the VIPD

and/or VIDO3 in recordati<ln of material facts regarding the serial number of a weapon reported

stolen; professional misconduct via ineffective counsel by Petitioner's trial attorney; and

evidence of professional misconduct by the Respondent's trial attorney requires that the

allegations oi'inculpatory statements be viewed with high skepticism. To ignore the fact that

there is a phenomena known as the Blue Wall of Police Silence and that that wall was most-

likely operatirng to the detriment of the Petitioner, would be akin to ignoring the fact that we live

on an island with many Christian-based 501(c)(3)s.

The petitioner has always maintained that he never made any statements regarding the

shooting of lba Matthews or Kevin Walker. Further, the Petitioner, at trial, testified that he

answered an :interrogatory asked by Joel Dowdy regarding a shooting involving his brother. His

response was not inculpatory in nature. His demeanor and conduct throughout this entire

horrible ordeal has been that of an upstanding model-citizen. Indeed, he was forthcoming with

authorities from the very inception! He complied without issue to all the requests made by

Offrcers that stopped him on September 24,2005. Despite this compliance, he became a victim

a Fed. R. Evid. li03(2) assumes "that statements made while a person is overcome by excitement or shock are

fundamentally trustworthy "because "the wash of excitement blocks the reflection and calculation that could

produce false statements."
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of the infamous bttue wall. The code of silence (biue wall) assures impunity for officers who

commit human rights violations since, without information about misconduct from fellow

officers, adminishative and criminal penalties are much less likely. Fortunately, the code of

silence was broken by Joel Dowdye. If the court scrutinizes the statements in light of the

evidence presr:ntedl, inclusive of the evidence of the blue wall, giving the same level of parity,

deference to the unwavering testimony of the Petitioner as Courts normally do to swom officers

of the law and the tCourt, then the sum total will result in a finding of fact that the testimonies on

alleged inculpatory statements made by the Petitioner is highly dubious.

V. The pJ'osecution of the Petitioner subseqgent to the affidavits of Joel Dowdye is
glemonstrative evidence of the Respondent's unclean hands and bad faith.

Bad faith, "'is not simply bad judgment or negligence, but rather it implies the conscious

doing of a wrong because of dishonest purpose or moral obliquity...it contemplates a state of

mind affirmatively operating with furtive design or ill will." H.I. Constr. LLC, v. Bay Isles

Assoc., LLP 5-\ V ):"" 2A6 ry.L 2010) citing In Re 1997 Grand Jury, 215 F. 3d 430,436 (4th Cir.

2000). The fbct that the Dowyde affidavits existed before the trial, were available to both

parties, the affirmation's effect on the Respondent's case in chief, and the continued-prosecution

of the Petitionr:r in light of the affidavits is in bad faith and prima facie evidence of the unclean

hands of the R,espondent.

In Battiste v. V,\TELCO, 48 V.I. 3 (V.L 2006), the Defendant evidenced a pattern of dilatory

tactics in discovery, including the production of a supplemental record pertaining to the pole that

the Plaintiff suistained injuries. The determination of ownership of the pole was an element for

the determinatiion c,f liability. The Baniste court found that "the belated disclosure by Defendant

of the 'VITELCO Pole Inventory Sheet' was for the sole purpose of perpetrating a fraud on the

Court." Battis,te at 13. That belated disclosure sufficiently established sanctionabie bad-faith.
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In the instant matter, the affidavits of Joel Dowdye, by virtue of the correspondence's date,

were ostensibly in the possession of the Respondent during discovery and trial phase of these

proceedings. Thus, the Respondent knew their insufficient evidence existed to charge and

convict the l?etitioner, yet continued in its prosecution. This violated the Petitioner's

Constitutional rights accorded under the U.S. Constitution and the Rev. Organic Act of 1954.

That the Respondent failod to amend the Criminal Information, that the Petitioner's counsel

failed to amend the Criminal Information; that the Court failed to amend the Criminal

Information, allowedl Count 5 to be presented to the jury, and issued a Judgment and Conviction

that included Count 1i is prima facie bad faith conduct.

"[C]ourts harre i66"t"nt power to impose sanctions on litigants and attorneys appearing

before it for brad faith con,Cuct." Battiste 48 Y.I.3, 8 (V.I. 2006). ooThese powers are strongest

when fraud is upon the court." Id. Further, 'othe sanctions of dismissal or default, are generally

reserved for tltose extreme circumstances where deception is willful, in bad faith, or relates to

matters in controversy thal interfere with rightful decisions of a case. Id. at. 9. The Petitioner

submits that in this irrstance, the errors were harmful. The Respondent's:

. nondisclosure of the affidavits of Joel Dowdye;

. failure to amend thr: Criminal lnformation to remove the dismissed charge - Count 5;

. failure to further investigate and bring to justice the perpetrators of the criminal acts

against Iba Matthews and Kevin Walker -in light of evidence of the wholly unusable

nature ,cf the physical evidence used against the Petitioner (i.e. the compromised genesis

of the s,videntiary chain of custody);

. the evirjence of fraud in the evidence presented by the Respondents at trial (i.e. altered

Police llncident Report and perjured testimony of Joel Dowdye);
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is dispositive evidence of willful and in bad faith by the Respondent. The continued prosecution

of the Petitioner is similar to the Defendant's bad faith conductin Battiste v. Vitelco. 48 V.I. 3

(V.L 2006). As in Battiste, this fraud functioned to increase the Petitioner's costs (unnecessarily)

in defending and vindicating himself against the criminal charges and convictions yielded from

the unclean lhands of the Respondent. Given that the Dowyde affidavits were available before

the trial and the supporting exculpatory evidence presented at the habeas evidentiary hearing, the

actions in toto of the Respondent is a prima facie showing of unclean hands. See Battiste v.

Vitelco,4S \/.I. 3, 14 (V.I. 2006) sanctioning Defendant for knowing providing inaccurate

information designed to perpetrate a fraud on the Court.).

CONCLUSION

The lPetitioner request this this Honorable Court grant the writ of habeas corpus and

fuither, to issue an Order for the Professional Ethics and Grievance Committee of the Virgin

Islands Bar lrssooiation to conduct appropriate Attorney Grievances per Super. Ct. R. 305 (3)

against the appropriate bar members for the professional misconduct perpetrated against the

Petitioner.

Dated: June 112,2017

Respectfully submitted,

tstAtiim Dia Abraham
Atiim Dia Abraham, Esq.

Bar No.: 1167

3 101 Estate Bethesda
St. Thomas, U.S. VI00803
atiimdia@gmail.com
(340)727-14s8
atiimdia@gmail.com
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CERTIHCATE OF,SERVICE

I H$REBY CERTIFY that on this 12fr day of June 2017,a copy of the foregoing post-

Trial Brief on the Issues was forwarded to the Respondents via Hand-Delivery.

R{yette Russell, Esq.
Vfgin Islands Department of Justice
#6p40 Castle Coakley
Kiirgshill, Christiansted
St, Croix, U.S. Virgin Islands 00820
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

DARYL BLYDEN,
Petitioner,

V.

GOVERNMENT OF THE VIRGIN

ISLANDS, KENNETH E. MAPP,
GOVERNOR, VIRGIN ISLANDS
BUREAU OF CORRECTIONS, et al.

Respondents.

SX-13-CV-327

RESPONDENTS^ POST HEARING BRIEF

COMES NOW, the Respondents and hereby file their Post Hearing Brief.

At the evidentiary hearing held on May 11, 2017, Petitioner BIyden sought to

challenge the chain of command of the weapon entered as evidence at trial. BIyden

argues that witness Joel Dowdye's recantation of his prior testimony^ establishes that

BIyden's conviction was the product of police misconduct. A close reading of

Petitioner's Post Hearing Brief reveals a claim of insufficient evidence at trial.

A writ of habeas corpus is not the vehicle in which to raise sufficiency of the

evidence claims, Rodriguez y. Bureau ofCorn, 58 V.I. 367, 375-76 (VI. Apr. 29, 2013).

The purpose of a writ of habeas corpus is not to determine guilt or innocence, or to

weigh the evidence submitted at trial, or to determine the strength of the prosecutor's

^At the suppression hearing on these charges, Dowdye testified that he conducted the search on BIyden and
recovered a weapon but could not recall the exact type of weapon recovered from BIyden. Exhibit A: Transcript
of Suppression Hearing. Dowdye refused to testify at trial. Exhibits: TR. 38-47. In his Affidavitsubmitted after
the trial, Dowdye avers that he remembers the weapon and that the weapon introduced at trial was not the
weapon that he recovered from BIyden. Exhibit C: Affidavit. At the evidentiary hearing, Dowdyeadmits that he
intentionally recorded a different weapon on the arrest report, knowing that it was not the weapon found on
BIyden.
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